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EDITOR'S  NOTE 

In  this  issue  you  will  find  two  case  histories  of  actual  mediation 
sessions,  current  case  notes,  summaries  of  two  recent  BSEA  court 
cases,  and  some  recent  statistics. 

It  is  planned  in  future  issues  of  APPEALS  NEWS  to  have  a  section  for 
"Letters  to  the  Editor."   Anyone  wishing  to  make  comments  or 
suggestions  for  future  issues,  please  feel  free  to  do  so  and  we  will 
be  happy  to  hear  from  you. 

We  wish  to  extend  to  all  who  receive  Appeals  News  an  invitation  to 
submit  articles  on  Appeals.   The  Bureau  is  interested  in  knowing  how 
you  feel  and  how  you  perceive  the  Bureau  of  Special  Education  Appeals. 
These  articles  will  be  reviewed  and  hopefully  published  in  a  future 
issue.   The  Bureau  is  confident  the  information  received  will  enable 
all  of  us  to  take  a  look  at  the  process  and  to  have  an  understanding 
of  how  we  are  viewed. 

Also,  should  you  know  of  anyone  who  would  benefit  by  receiving  Appeals 
News,  please  send  their  name,  (organization,  if  applicable) ,  address, 
city,  state,  and  zip  code  to: 

Ruby  C.  Brathwaite,  Editor 

Appeals  News 

Bureau  of  Special  Education  Appeals 

1385  Hancock  Street 

Quincy,  MA   02169 
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APPLICATIONS  OF  MEDIATION 
IN  SPECIAL  EDUCATION  DISPUTES; 

TWO  CASE  HISTORIES 

Art  Stewart,  Coordinator  of  Mediation 
Bureau  of  Special  Education  Appeals 


In  order  to  contribute  to  a  wider  understanding  of  how  mediation 
works  in  special  education  disputes,  the  following  are  illustrations 
of  two  recent  mediation  interventions  into  ongoing  parent/school 
negotiations.   Because  of  confidentiality  requirements,  the 
individuals  and  school  districts  involved  are  not  identified. 

Case  1 

In  the  first  case,  the  school  opened  its  presentation  by 
informing  the  child's  father  that  his  13  year  old  daughter  was  falling 
behind  seriously  in  her  academic  performance,  that  if  she  were  graded 
accurately  in  her  work  she  would  fail  all  her  subjects,  but  that  to 
acknowledge  her  effort  she  had  been  given  passing  grades.   The  school 
felt  the  girl  could  not  adequately  be  served  in  her  current  middle 
school  setting.   She  required  smaller  classes,  more  individual 
attention  and  more  support  services,  than  could  be  made  available  in 
her  current  placement.   The  school  emphasized  the  value  it  placed  on 
the  girl's  academic  progress  and  the  belief  that  if  she  were  to 
continue  in  her  current  placement,  no  ground  would  be  gained. 

The  father  expressed  surprise  that  his  daughter's  grades  did  not 
reflect  her  comparative  academic  performance.   He  understood  the 
reasoning  behind  the  school's  decision  to  strongly  recommend  another 
placement.   But  he  opposed  it.   Instead,  he  raised  another  issue  to  be 
taken  into  account  in  making  a  placement  decision.   He  revealed  that 
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his  daughter  had  experienced  an  unsettling  year  emotionally,  and 
needed  some  stability  in  her  life.   To  her  father's  mind  remaining  in 
her  current  placement  among  her  friends  provided  the  consistency 
needed  for  her  continued  social  and  emotional  growth.   With  full 
knowledge  of  the  academic  price  paid  by  his  daughter's  remaining  in 
her  current  program,  the  father  described  the  social-emotional  needs 
he  felt  outweighed  the  prospect  of  improved  academic  performance. 

The  mediator  kept  the  discussion  focused  on  the  goals  for  the 
student's  progress  raised  by  the  school  and  the  father  to  be  sure 
that  they  were  fully  examined.   He  also  called  attention  to  the  long- 
range  consequences  of  the  decision  and  invited  the  father  and  school 
to  consider  the  impact  of  the  choice  in  succeeding  years. 

The  mediation  closed  with  the  school  agreeing  to  take  several 
specific  steps  to  support  the  girl's  remaining  in  her  current  program. 

From  the  mediator's  point  of  view,  the  school  first  offered  a 
change  in  placement  to  provide  services  and  programmatic 
characteristics,  calculated  to  improve  the  student's  academic 
performance.   In  mediated  negotiation  with  the  parent,  school  staff 
weighed  a  competing  interest,  i.e.,  the  child's  need  for  emotional 
stability,  and  found  a  way  and  a  rationale  for  supporting  the  father's 
choice.   Why?  The  father  clearly  had  examined  the  school's 
recommendation  seriously,  made  clear  attempts  to  understand  their 
reasons  for  it,  and  the  process  enabled  him  to  articulate  his  competin 
concerns.   Did  the  parent  and  school  make  the  right  decision  for  the 
student?   It  is  probably  too  early  to  tell,  but  I  think  that  the 
school,  once  they  heard  the  father's  thoughts  and  struggled  through  a 
discussion  of  the  choices  to  be  made,  felt  that,  in  the  end  the  father 
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was  well-informed,  and  that  they  could  understand  and  find  ways  to 
support  a  difficult  choice. 

Case  2. 

A  mother  rejects  her  daughter's  educational  plan  and  at 
mediation,  requests  that  her  daughter  be  removed  from  special 
educational  services,  stating  that  those  services  are  stigmatizing  to 
the  daughter  and  that  other  children  are  making  fun  of  her. 

The  mediator  asked  if  the  mother  had  talked  with  the  child's 
reading  teacher,  who  was  providing  small  group  reading  instruction, 
the  only  service  in  the  plan.   The  mother  and  teacher  had  not  spoken. 

The  mediator  noted  the  parent's  right  to  revoke  consent  to  her 
daughter's  special  education  program,  then  asked  if  she  would  first 
like  to  speak  with  the  teacher.   The  mother  agreed  to  confer  with  the 
reading  teacher. 

The  teacher  brought  examples  of  her  student's  work  and  spoke 
proudly  and  in  detail  of  the  girl's  progress  in  her  class.   This  was 
clearly  new  information  for  the  parent.   One  can  ask  why  this 
conversation  did  not  occur  earlier,  but  it  was  clearly  important 
both  to  the  teacher  and  the  mother  that  it  was  occurring  now. 

The  mediator  then  caucused  (met)  privately  with  the  mother  to 
give  her  a  chance  to  absorb  the  new  information.   He' asked  if  she 
wished  to  speak  with  her  daughter  to  review  the  considerations,  which 
needed  to  be  evaluated  in  the  educational  and  social  aspects  of  the 
decision.   The  mother  was  interested  in  speaking  with  her  daughter. 
Her  daughter  joined  her  in  the  conference  room.   The  mother  asked  her 
daughter  about  the  impact  of  being  in  special  education,  especially  in 
her  relationships  with  other  children.   The  daughter  talked  about  her 


-3- 


progress  in  the  program  and  felt  that  there  were  no  negative  impacts. 

The  mediator  caucused  with  the  mother  again  to  give  her  some  time 
to  consider  some  answers  she  hadn't  expected.   The  mother  eventually 
decided  to  retain  her  daughter  in  the  reading  program. 

What  happened  from  a  mediator's  point  of  view? 

The  mother  was  informed  by  her  concern  and  fears  for  her 
daughter.   These  led  her  to  act  by  rejecting  the  plan.   When  given  the 
opportunity  to  gain  more  direct  information  about  her  daughter's 
achievement  and  satisfaction,  she  was  able  to  use  this  information  to 
draw  a  new  conclusion. 

Both  examples  illustrate  the  guided  analysis  of  observations, 
aspirations  and  concerns  which  help  people  to  re-examine  the 
sufficiency  of  their  conclusions.   In  both  examples,  new  information 
surfaced  which  had  to  be  evaluated.   Implicit  in  both  cases  was  the 
openness  and  flexibility,  which  people  were  able  to  bring  to  the 
table. 

The  mediator's  task  was  not  to  rush  people  to  agreement,  but  to 
encourage  their  best  thinking  by  refraining  the  contested  issues,  re- 
evaluating the  utility  of  certain  conclusions,  encouraging  the 
disclosure  of  new  information,  casting  a  wide  net  for  acceptable 
outcomes  and  reviewing  the  net  value  of  those  competing  outcomes. 
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RECENT  CASE  NOTES 


BSEA  #  86-0102 


Issues:    1.    Standard  of  review. 

2.  Compensatory  services. 

3.  Multi-handicapped. 


Profile: 


Parents 


Student  is  a  multi -handicapped  person,  who  resides  in  New 
Bedford,  and  reached  his  22nd  birthday  on  10/1/84.   This 
case  initially  came  before  BSEA  on  9/26/85,  on  student's 
request  to  seek  compensatory  special  education  services  from 
New  Bedford,  following  his  reaching  his  22nd  birthday,  based 
on  the  allegation  that  he  was  denied  these  services  from 
1/79  to  his  birthday. 

Position: 

After  the  hearing  officer  assigned  this  matter  to  an 
inactive  status  on  9/9/86  (following  a  year  of  repeated 
requests  from  the  hearing  officer  to  proceed  on  the  merits) , 
the  student's  attorney  filed  a  request  on  3/29/88  to 
reactivate  this  case.   There  had  been  no  communication  or 
contact  with  BSEA  since  9/11/86. 

School's  Position: 

After  the  assignment  of  this  case  to  an  inactive  status  on 
9/9/86,  there  was  no  communication  between  the  student's 
attorney  and  New  Bedford  until  4/87,  when  student's  attorney 
forwarded  certain  documents  to  counsel  for  New  Bedford. 
Counsel  for  the  parties  conferred  on  or  about  6/87,  and 
rejection  of  the  settlement  proposal  was  communicated  to  the 
attorney  on  11/6/87. 

Findings:  Considering  that  the  student  had  chosen  not  to  pursue  his 
request  for  a  hearing  within  a  year  of  the  initial  filing, 
the  assignment  of  this  matter  to  an  inactive  status  did  not 
deny  the  student  his  procedural  rights.   Further,  allowing 
the  student's  attorney  to  reactivate  this  case,  and  granting 
her  discovery  request,  were  contrary  to  the  intent  of  state 
and  federal  special  education  statutes,  and  unsupported  by 
pertinent  special  education  law  and  regulations.   To  allow 
a  never-ending  appeals  process  would  have  a  chilling  effect 
upon  the  ability  of  local  educational  agencies  to  plan  their 
programmatic  and  fiscal  resources  in  an  orderly  and 
efficient  manner  to  meet  the  provision  of  special  education 
services. 
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BSEA  #  87-0096 

Issues:    This  decision  addresses  the  appropriateness  of  three 

successive  IEPs,  calling  for  increasing  amounts  of  services 
in  the  Littleton  Public  Schools.   The  parents  sought 
reimbursement  for  a  private  school  placement  during  these 
three  years. 


Parents 


Profile:   Student  is  eleven  years  old,  of  average  intelligence,  and 

has  difficulty  reading,  due  to  weak  auditory  processing,  word 
analysis  and  decoding  skills,  and  a  poor  vocabulary.   She  is 
motivated  and  works  hard,  however,  with  an  excellent 
attention  span  and  concentration.   Student  received  remedial 
and  special  education  in  the  public  schools  for  nearly  three 
years.   Parents  were  not  satisfied  with  her  progress  and 
placed  her  at  the  Carroll  School.   There  was  no  dispute 
about  appropriate  educational  interventions. 

Position: 
School  failed  to  correctly  diagnose  and  treat  student  as 
dyslexic,  causing  repetition  of  grades,  inappropriate 
teaching  strategies,  poor  self-esteem,  and  lagging  academic 
progress.   The  Carroll  School  has  provided  a  cohesive, 
appropriate  remedial  program  in  which  student  has  made 
progress  in  skills  and  self-esteem. 

Position: 

Each  proposed  IEP  has  been  carefully  crafted  to  reflect  the 
recommendations  of  expert  evaluators  and  designed  to  permit 
the  student  to  benefit  from  the  mainstream  environment. 
Student  has  failed  to  make  appropriate  progress  at  Carroll. 

Findings:  The  IEPs  for  all  three  years  at  issue  reflected  the 

recommendations  of  expert  evaluators  and  were  appropriately 
tailored  to  provide  the  necessary  special  education  services 
in  the  least  restrictive  setting.   The  Carroll  School  was  an 
unduly  restrictive  placement. 


School's 


BSEA  #  87-0284 

Issues:   Whether  the  school's  proposed  placement  in  a  collaborative 
day  program  for  hearing  impaired  students  was  the  least 
restrictive  appropriate  option,  or  whether  student  required 
a  residential  placement  at  a  school  which  used  an 
instructional  method,  known  as  signed  exact  English? 

Profile:   Student  is  12  years  old,  hearing  impaired/ language  disabled, 
with  average  intelligence.   He  has  attended  the  Boston 
School  for  the  Deaf  as  a  day  student  for  4  years.   He  has 
been  working  at  a  first  to  second  grade  academic  level  for 
approximately  6  years. 
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Parents'  Position: 

Because  of  his  combined  disabilities,  student  needs  a 
program  that  consistently  pairs  instruction  in  written  and 
spoken  English  with  exact  visual  representation  of  the 
English  word.   Boston  School  for  the  Deaf  uses  such  an 
approach.   The  READS  Collaborative  uses  a  bilingual  English/ 
ASL  approach  that  would  be  too  confusing  for  a  student  who 
is  having  difficulty  with  one  language.   Student  needs 
language  input  and  practice  24  hours  a  day  to  make  progress 
commensurate  with  potential. 


School's  Position: 

Student  has  made  little  progress  in  acquisition  of  language 
and  functional  academic  skills  during  his  years  at  Boston 
School  for  the  Deaf.   Evaluations  indicate  that  his 
preferred  communication  method,  and  thus  the  most  effective 
teaching  strategy,  uses  conceptually-based  sign  language. 
The  READS  Collaborative  offers  a  bilingual  instructional 


program  that  is  more  closely  tailored  to  the  student's 
learning  needs  and  style  than  does  BSD. 


Findings:  1 


The  credible  evaluations  support  the  use  of  ASL  with 

student. 

Student  has  failed  to  make  progress  commensurate  with 

his  potential  in  current  placement. 

READS  is  the  least  restrictive,  appropriate  educational 

placement  for  student. 


BSEA  #  87-0645 

Issues:    Does  the  proposed  502.4  IEP  serve  to  assure  student's 

maximum  feasible  educational  development?   If  not,  does  the 
Willow  Hill  School  meet  said  standard? 


Profile: 


12  year  old  student,  characterized  as  a  slow  learner  with  a 
severe  language  disability,  significant  grade  level  deficits 
and  low  self-esteem. 


Parents'  Position: 

Student  requires  placement  in  a  language-based  classroom, 
where  work  is  done  on  a  group,  as  opposed  to  individual, 
basis,  and  where  her  sense  of  defectiveness  can  be 
mitigated.   The  proposed  public  school  program  lacks 
cohesiveness,  is  not  wholly  group  based,  lacks  certain 
elements  of  a  language-based  program,  and  therefore,  would 
not  be  appropriate  to  the  student's  academic  or  emotional 
needs. 
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School's  Position: 

The  proposed  public  school  program  would  meet  the  student's 
needs,  in  that  curriculum  and  presentation  are  geared  to  her 
level  and  student  would  fall  toward  the  middle  of  the  group 
in  terms  of  ability.  Moreover,  the  class  is  language-based 
in  nature.   The  private  placement  would  not  suit  the 
student's  needs,  as  a  wide  range  of  abilities  were  there 
represented  and,  therefore,  teaching  to  the  whole  group  did 
not  emerge  as  feasible.   In  addition,  peers  were  not  socially 
appropriate  for  student  in  question. 

Findings:  Public  school  program: 

1.  found  not  to  meet  student's  social  and  emotional  needs; 

2.  did  not  offer  appropriate  language  peers; 

3.  did  not  fully  utilize  a  language-based  approach. 

Public  school,  therefore,  ordered  to  create  or  locate  an 
appropriate  program  for  student  in  keeping  with  directives 
of  the  decision.   In  the  interim,  (and  retroactive  to  9/87) 
public  school  shall  fund  Willow  Hill  Program. 


Issues: 


2. 
3. 


BSEA  #  87-0697 

Is  LEA  proposed  placement,  either  as  written  or  with  the 

addendum  of  modifications,  appropriate  to  address 

student's  special  education  needs  so  as  to  assure  his 

maximum  possible  educational  development  in  the  least 

restrictive  educational  environment? 

If  not,  what  modifications  or  alternative  placement 

are/ is  appropriate? 

What  responsibilities,  if  any,  does  LEA  have  for 

student's  summer  program  and  supplemental 

speech/language  therapy? 


Profile: 


Parents 


7  1/2  year  old,  multi-handicapped  boy  -  severe  developmental 
delay,  autism,  non-verbal,  few  communicative  gestures. 

Position: 

1.  LEA  proposed  placement,  either  as  written  or  with  the 
addendum  of  modifications,  is  inappropriate; 

2.  Student  requires  placement  in  502.4  program  for 
autistic  children,  located  in  neighboring  collaborative 
or,  if  this  is  impossible,  more  extensive  modifications 
to  his  proposed  program; 

3.  LEA  is  responsible  for  funding  student's  private  summer 
program  and  supplemental  speech/ language  therapy. 
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School's  Position: 


Findings:  1 


2 

3 


LEA  proposed  502.4  placement,  either  as  written  or  with 
the  addendum  of  modifications,  is  appropriate; 
LEA  is  not  responsible  for  funding  student's  private 
summer  program  and  is  not  responsible  for  more  than  1/2 
of  his  supplemental  speech/ language  therapy. 

LEA  proposed  placement,  either  as  written  or  with  the 
addendum  of  modifications,  is  inappropriate  due  to 
physical  space  limitations,  uncertified/ inappropriately 
certified  teacher,  and  insufficient  speech/ language 
services; 

Neighboring  502.4  collaborative  program  is  appropriate, 
and  LEA  ordered  to  make  immediate  referral; 
LEA  responsible  for  private  summer  program  and 
supplemental  speech/ language  services,  where  it 
acknowledged  student's  need  for  them,  but  did  not 
provide  them  in  IEP. 


BSEA  #  87-0828 

Issues:    1.    What  proposed  placement  appropriately  addressed 

student's  special  education  needs  so  as  to  assure  her 
maximum  possible  educational  development  in  the  least 
restrictive  educational  environment? 
2.    Did  LEA  violate  student's  procedural  rights? 

Profile:   10  1/2  year  old  girl  of  above  average  to  superior 

intelligence  with  mild  learning  disabilities  and  mild 
language  disabilities  in  the  areas  of  processing,  word 
finding  and  word  retrieval. 

Parents'  Position: 

1.  LEA  proposed  placement  is  inappropriate; 

2.  Parents'  placement  at  Learning  Prep  School  as  a  502.5 
private  day  school  student  is  appropriate; 

3.  LEA  violated  student's  procedural  rights. 

School's  Position: 

1.  LEA  proposed  502.4  public  school  placement  is 
appropriate; 

2.  Placement  at  LPS  is  not  warranted; 

3.  LEA  complied  with  all  procedural  requirements  and 
violated  no  student  rights. 

Findings:  1.    LEA  proposed  502.4  placement  appropriate  given 

student's  mild  disabilities  and  many  areas  of  strength; 
2.    Student  does  not  require  restrictiveness  of  502.5 
private  day  school  placement  to  address  special 
education  needs; 
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LEA  did  not  violate  student's  procedural  rights  by 
changing  her  proposed  placement  from  one  middle  school 
to  another  middle  school  within  the  public  school 
district,  where  the  IEP  overlapped  into  two  separate 
school  years,  parents  were  given  ample  advance  notice 
of  said  change,  and  the  502.4  programs  were  virtually 
identical ; 

LEA  did  violate  student's  due  process  rights  by  failing 
to  promulgate  an  IEP,  when  the  IEP  at  issue  expired, 
leaving  student  with  no  proposed  placement  for  two 
months.   During  this  two  month  period,  LEA  responsible 
for  funding  student's  placement  at  LPS. 


BSEA  #  87-1000 

Issues:    Does  the  town's  502.4  IEP  serve  to  assure  student's  maximum 
feasible  educational  development?  If  not  was  parents' 
unilateral  action  in  placing  her  at  the  Learning  Prep  School 
in  keeping  with  said  standard? 

Profile:   Language-impaired  adolescent  of  low  average  to  average 
cognitive  ability,  experiencing  grade  level  deficits  in 
academic  achievement.   Self-esteem  is  low  and  student  is 
vulnerable,  vis-a-vis  her  sense  of  self  as  different. 

Parents'  Position: 

Student  requires  a  consistent  language-based  program,  taught 
on  a  small  group  basis;  learning  environment  must  mitigate 
sense  of  anxiety,  allowing  student  to  feel  a  part  of  the 
school  community,  rather  than  isolated  from  it.   Public 
school  program  does  not  meet  these  criteria. 

School's  Position: 

The  program  proposed  is  responsive  to  student's  academic,  as 
well  as  social  and  emotional  needs. 

Findings:  Public  school  proposal  is  found  not  to  embody  a  language- 
based  program,  and  hence  cannot  be  endorsed  for  the  student. 
Furthermore,  such  program  is  found  not  to  comport  with 
student's  emotional  needs.   Learning  Prep  School  is  found  to 
appropriately  meet  the  totality  of  the  student's  special 
education  needs.   Hence,  public  school  is  ordered  to  fund 
L.P.S.  (retroactively  and  prospectively)  for  the  1987-88 
academic  year. 
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Profile: 


Parents 


BSEA  #  87-1038 

Issues:    Had  the  public  school  misdiagnosed  the  student's  disability, 
such  that  it  failed  to  offer  an  academic  program  enabling 
the  student  to  progress  to  the  maximum  extent?  Was  the 
private  school  program  selected  by  the  parents  better  able 
to  meet  the  student's  educational  needs? 

Student  is  a  19  year  old  young  man,  whose  cognitive 
potential  was  in  the  borderline  to  low  average  range.   He  is 
pleasant,  motivated,  has  a  good  work  ethic.   His 
disabilities  include  poor  memory,  fine  motor  and  perceptual 
deficits.   He  has  a  diagnosis  of  static  encephalopathy  with 
resulting  cognitive  deficits  and  seizure  disorder. 

Position: 

Public  school  failed  to  realize  student  was  learning  and 
language  disabled  with  a  low  average  cognitive  range.   The 
student  was  inappropriately  placed  with  retarded  classmates 
and  this  "labeling"  limited  his  educational  progress.   They 
sought  a  retroactive  and  prospective  placement  in  Learning 
Preparatory  School  in  order  to  maximize  student's  potential. 

School's  Position: 

The  student  has  made  educational  progress  in  the  public 
school.   The  program  offered  did  enable  him  to  maximize  his 
potential  in  least  restrictive  environment.   Student's 
cognitive  potential  is  in  the  borderline  range  and  he  is 
neither  language  nor  learning  disabled.   Public  school 
program  is  vocationally  geared  and  languaged  intensive. 
Parents  had  substantial  involvement  in  programs  offered  by 
public  schools. 


Findings:  1 


3. 


The  public  school  failed  to  provide  an  educational 
program  that  was  consistent  with  student's  cognitive 
potential.   The  school  failed  to  develop  goals  and 
objectives  to  measure  his  skill  acquisition  and  did  not 
place  him  with  students  at  his  cognitive  level. 
Nevertheless,  the  vocational  component  of  the  student's 
program  was  able  to  meet  the  student's  needs  and  was 
well-suited  to  his  skills  and  potential  future 
employment  in  the  work  place. 

While  the  hearing  officer  questioned  student's  needs 
for  language-based  program,  the  private  school  program 
did  provide  student  with  academics  appropriate  to  his 
cognitive  level  and  has  provided  educational  benefit. 
However,  the  vocational  component  was  not  as  well- 
suited  to  the  student's  needs  as  the  public  school 
program. 

The  parents  were  entitled  to  be  reimbursed  for  the 
"academic  component"  of  the  private  school  day  program. 
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Issues: 


Profile: 


BSEA  #  87-1038A 

Could  a  hearing  officer  order  partial  reimbursement  for  a 
day  special  education  program,  when  academic  portion  of  the 
public  school's  program  was  found  to  be  inappropriate,  but 
the  work  site  vocational  program  was  appropriate? 

Student  is  19  years  old  of  low  average  to  borderline 
cognitive  ability.   He  is  pleasant,  motivated,  has  a  good 
work  ethic,  but  academic  skills  are  in  the  2nd  to  4th  grade 
levels.   His  deficits  are  in  memory,  fine  motor  skills,  and 
perceptual.   He  has  a  diagnosis  of  static  encephalopathy 
with  resulting  cognitive  deficits  and  seizure  disorder. 

Parents'  Position: 

The  hearing  officer  did  not  have  authority  to  order  partial 
reimbursement  to  parents,  who  placed  student  in  Learning 
Preparatory  School,  a  private  special  education  school,  but 
should  have  ordered  full  reimbursement,  once  she  found  the 
public  school  program  to  be  inappropriate. 

School's  Position: 

The  public  school  program  was  the  least  restrictive  program, 
and  thus  the  hearing  officer  was  obligated  to  order  it.   She 
should  not  have  awarded  reimbursement  to  the  parent,  when 
the  only  flaws  in  the  public  school  program  were  in  the  IEP, 
which  could  have  been  corrected  by  the  public  school. 

Findings:  The  hearing  officer's  decision  was  reconsidered.   The 

parents  were  entitled  to  full  reimbursement  for  the  private 
school  program,  even  though  the  vocational  component  of  the 
public  school  program  was  superior  to  that  of  the  private 
school  program.   This  was  because  the  academic  portion  of 
the  public  school  program  was  inappropriate  and  did  not 
enable  the  student  to  progress  to  his  cognitive  potential. 
The  private  program  properly  addressed  the  student's  need 
for  functional  academics.   The  parents  did  not  have  the 
ability  to  combine  the  public  school's  vocational  program 
with  the  private  school's  academic  program.   Thus  it  was 
reasonable  for  them  to  enroll  the  student  in  the  private 
school,  when  the  public  school's  program  was  inappropriate 
academically  in  significant  respects. 


BSEA  #  87-1117 

Issues:    Does  the  502.4  program  for  the  physically  handicapped 
provide  an  educational  setting  where  the  student  can 
maximize  his  educational  potential? 
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Profile:   Student  is  a  7  year  old  boy,  who  attended  a  502.4  class  for 

the  physically  handicapped  in  the  public  school.  For  the  last 
4  to  5  months,  he  has  been  at  home  at  parental  request.   The 
student  functions  in  the  low  average  to  mildly  impaired 
range.   He  has  multiple  physical  deficits: 

craniosynostosis,  arrested  hydrocephalus,  cleft  palate.   He 
wears  a  protective  helmet  and  a  brace  on  one  leg.   He  is 
diagnosed  as  having  developmental  delay,  seizures, 
hyperactivity  and  other  behavioral  and  learning  problems, 
associated  with  his  neurologic  disorder  of  hydrocephalus  and 
cerebelear  atrophy.   He  receives  medication  for  attention 
deficit  disorder  and  depression. 

Parents'  Position: 

The  student's  educational  needs  have  changed  and  he  no 
longer  needs  to  be  in  a  class  for  the  physically 
handicapped,  but  rather  requires  a  class,  which  includes  a 
language-based,  behavior  management,  therapeutic 
environment.   He  needs  daily  1:1  speech  (language  therapy), 
an  extended  day  program,  and  a  12  month  educational  program. 

School's  Position: 

The  student  benefits  from  his  current  class,  he  behaves  well 
in  school  and  has  progressed.   While  the  class  is  not 
described  as  a  language-based  program,  language  is  its  first 
priority  in  teaching.   There  is  no  reason  to  change  his 
program. 

Findings:  The  program  offered  by  the  district  does  not  meet  all  of  the 
student's  multiple  needs.   The  school  must  find  or  create  a 
program,  which  is  language  intensive,  incorporates  a  behavior 
management  component  with  strong  coordination  between  the 
school  and  home,  and  an  intensive  emotional/therapeutic 
component.   There  needs  to  be  regular  and  frequent 
consultation  between  classroom  staff  and  mental  health 
professionals.   Speech  and  language  therapy  needs  to  be 
scheduled  in  shorter  and  more  frequent  intervals.   There 
must  also  be  an  after  school  component,  because  of  the 
student's  needs  for  consistency  in  behavior.   The  student 
does  not  need  to  be  placed  with  other  physically  disabled 
students,  but  rather  only  needs  a  barrier  free  environment 
for  an  educational  program,  which  can  provide  all  the 
elements  in  an  appropriate  special  education  program.   It 
can  be  a  502.4,  502. 4(i),  or  502.5  program. 
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BSEA  #  87-1212 

Issues:    Does  the  502.3  IEP  proposed  for  the  student  serve  to  assure 
his  maximum  feasible  educational  development  in  the  least 
restrictive  environment  consistent  with  that  goal? 
If  not,  is  a  residential  placement  required? 
Is  the  school  responsible  for  furnishing  the  student  an  in- 
home  printer? 

Is  parent  entitled  to  reimbursement  of  monies  expended  in 
furnishing  student  a  computer  course? 

Profile:   16  year  old  student,  who  suffered  brain  injury  as  a  result  of 
a  bicycle  accident.   He  is  of  average  intelligence,  but 
displays  deficits  in  short/long  term  memory,  fine  motor 
skills,  organizational  strategies. 

Parents'  Position: 

Student  has  not,  pursuant  to  the  public  school  special 
education  program,  learned  those  compensatory  strategies, 
which  are  critical  to  his  survival  both  educationally  and  in 
the  real  world.   Moreover,  regular  education  staff  has 
demonstrated  a  lack  of  sensitivity  to  his  special  needs. 

School's  Position: 

The  school  has  been  and  continues  to  be  responsive  to 
student's  special  needs. 


Findings:  Program  proposed  by  LEA,  with  amendments  ordered  by  hearing 
officer,  is  endorsed.   Private  residential  placement  is  not 
warranted.   School  is  ordered  to  make  available  to  student  a 
printer  to  be  used  in  his  home  in  tandem  with  the  computer, 
it  has  already  furnished  him.   School  is  ordered  to 
reimburse  parent  for  costs  of  computer  course,  she  secured 
for  student. 


BSEA  #  87-1223 

Issues:    Does  the  502.8(c)  IEP,  recommending  student's  placement  in  a 
pre-school  program  for  the  hearing  impaired,  represent  the 
least  restrictive  program  in  which  the  student's  educational 
development  can  be  maximized,  or  would  such  standard  be  met 
by  her  placement  in  the  502.5  Learning  Center  program? 

Profile:   Profoundly  deaf,  three  year  old  child,  both  parents  are  deaf, 
as  are  many  members  of  extended  family.   Engaging,  social 
child,  superior  range  of  cognitive  ability,  very  strong 
language  and  communication  skills.   Her  linguistic 
competencies  in  her  native  American  Sign  Language  (ASL)  are 
sophisticated  and  impressive. 
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Parents'  Position: 

The  pre-school  student  is  unique  in  her  exclusive  use  of 
and  proficiency  in  ASL,  as  well  as  her  language/ 
communication  skills.   It  is  critically  important  that  she 
have  fluent  and  effective  access  to  teachers  and  peers,  and 
thus,  it  is  of  great  importance  that  ASL  be  used  in  the 
program  by  staff  and  students  alike. 

School's  Position: 

The  public  school  program  for  the  hearing  impaired  is 
responsive  to  the  needs  of  the  student  and  the  other 
students  therein  are  wholly  suitable  classmates  for  the 
student  under  consideration. 

Findings:  The  absence  of  interactive  use  of  ASL  in  the  public  school's 
pre-school  program  is  a  critical  omission.  Furthermore,  the 
student's  need  for  competent  language  peers  is  better  met  in 
the  Learning  Center  Program  than  the  public  school  class. 

Public  school  is,  therefore,  ordered  to  fund  student's 
placement  retroactively  and  prospectively  for  the  1987-88 
academic  year. 


BSEA  #  87-1294 

Issues:    Does  the  502.4  IEP  proposed  by  the  public  school  for 

student,  calling  for  his  placement  in  a  "LAB"  class,  serve 
to  assure  his  maximum  feasible  educational  development  in 
the  least  restrictive  environment  consistent  with  that  goal? 
If  not,  does  the  502.5  Carroll  School  placement  meet  said 
standard? 


Profile: 


Parents 


13  year  old  student,  diagnosed  as  learning  disabled  with  ADD; 
some  acting  out  behavior  (albeit  non-violent  and  non- 
abusive)  has  been  noted.   Student's  academic  history 
reflects  many  years  of  substantially  separate  learning 
disabilities  programming  (502.4  prototype  programs). 
Academic  achievement  is  generally  some  3-4  years  below  . 
grade  level,  cognitive  ability  is  within  average  range. 

Position: 
Student's  impulsive,  distractible  and  related  behaviors  are 
secondary  to  his  ADD  and  not  reflective  of  a  primary 
behavior  disorder.   His  learning  disabilities  have  not  been 
successfully  addressed,  despite  years  of  participation  in 
public  school  substantially  separate  LD  programs.   Placement 
in  a  LAB  class  with  behaviorally  disordered  students  would 
be  educationally,  socially  and  emotionally  inappropriate  for 
him. 
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School's  Position: 

The  substantially  separate  Learning  Adaptive  Behavior 
program  proposed  for  student  can  address  his  behavioral 
issues  (e.g.,  impulsivity,  talkativeness,  disrespect)  and, 
with  input  from  the  learning  disabilities  department,  can 
additionally  address  his  learning  disabilities  and  ADD. 
Such  a  model  represents  the  least  restrictive  program  in 
which  he  can  achieve  his  maximum  feasible  educational 
development. 

Findings:  Placement  at  Carroll  School  is  endorsed,  given  student's 
ineffective  progress  over  years  in  502.4  LD  programs. 
Public  school's  LAB  proposal  is  not  upheld,  given  that 
preponderance  of  evidence  indicated  student  did  not  have 
primary  behavioral  needs,  but  rather  manifested  behaviors 
secondary  to  his  ADD. 


BSEA  #  88-0031 

Issues:    Was  the  502.3  public  school  program  able  to  provide  for  the 
student's  maximum  feasible  benefit  or  was  a  private  school 
day  program  required? 

Profile:   Student  is  a  twelve  year  old  girl,  who  completed  the  fifth 
grade  in  public  school,  and  is  currently  placed  in  the 
Carroll  School  by  her  parents.   Her  cognitive  potential  is 
at  the  low  end  of  the  average  range.   She  has  learning  and 
language  disabilities,  weaknesses  in  perceptual  and  fine 
motor  skills,  and  attention  deficits.   She  is  a  concrete 
learner,  an  impulsive  problem  solver,  and  has  issues  of  low 
self-esteem.   Her  academic  skills  are  generally  below  grade 
level . 

Parents'  Position: 

Student  has  average  cognitive  potential  and  has  not 
progressed  commensurate  with  her  potential.   She  learns  best 
in  small  groups,  needs  opportunities  for  1:1  instruction, 
and  minimum  distraction.   She  should  not  be  educated  in  a 
resource  room  program,  as  it  is  too  stressful  and  removed 
from  the  mainstream.   She  would  be  better  placed  at  Carroll 
School  with  students  of  similar  disability,  where  she  can 
improve  her  skills  and  self-esteem. 

School's  Position: 

Student  has  low  average  cognitive  potential  and  has 
progressed  slowly  and  steadily  in  the  public  school.   She 
has  benefitted  from  mainstreaming  and  her  issues  of  self- 
esteem  can  be  addressed  in  the  public  school.   Her  learning 
and  language  deficits  are  not  so  severe,  as  to  require  a 
502.5  setting.   The  student  was  receiving  generally  B's  and 
C's  with  one  D  and  one  A  during  5th  grade. 
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Findings:  The  student  progressed  from  year  to  year  and  has  a  history 
of  academic  progress  in  school .   The  school  system  has 
demonstrated  flexibility  and  has  the  capacity  to  add 
services,  if  needed.   The  trend  has  been  toward  greater, 
rather  than  lesser,  acquisition  of  skills.   Although  the 
student  has  experienced  stress,  she  has  functioned  well  in 
the  mainstream.   There  is  no  record  of  "school  failure"  or 
lack  of  coordination  in  the  provision  of  services  and 
mainstream  classes.   There  was  no  persuasive  evidence  that 
the  student  needed  to  be  educated  with  similarly  disabled 
children.   Accordingly,  the  public  school  program  was  found 
to  provide  maximum  feasible  benefit  in  the  least  restrictive 
environment . 


BSEA  #  88-0086 


Issues:    1.    Language-based  programs. 

2.  LRE. 

3.  Certification. 


Profile: 


Parents 


Student  is  13  years  old  with  a  constellation  of  special 
needs  that  compromise  his  ability  to  learn:   visual 
perceptual  motor  problems,  attention  deficit  disorder,  and 
social/emotional  factors.   He  attended  a  502.4  program  in 
the  Concord  Public  School  from  9/84  to  6/86.   His  parents 
placed  him  in  a  502.6  program  at  Landmark  in  9/86,  where  he 
remained  to  the  date  of  the  hearing.   BSEA  issued  a  decision 
on  6/11/87  dealing  with  the  1986-87  IEP. 

Position: 
They  argued  that  the  502.6  placement  at  Landmark  was 
critical  to  enable  student  to  maintain  gains  in  the 
following  areas:   1)   Specific  academic  skills,  2)  Increased 
confidence  and  self-esteem,  3)  Improved  socialization  skills 
in  school  and  at  home,  and  4)  His  gains  were  considered  to 
be  fragile  and  tenuous,  and  likely  to  be  compromised,  if  he 
were  to  return  to  Concord. 


School's  Position: 

The  proposed  502.4  IEP  addressed  the  totality  of  student's 
special  education  needs,  and  combined  intense  remediation 
with  mainstreaming  opportunities.   Concord  asserted  that 
their  services  were  far  superior  to  student's  current 
placement  at  Landmark. 
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Findings:  The  502.4  plan  for  1987-88  proffered  by  Concord  was 

reasonably  calculated  to  allow  him  to  achieve  maximum 
feasible  education  benefits  in  the  least  restrictive 
environment.   Concord  was  held  harmless  for  any  financial 
responsibility  for  the  502.6  Landmark  placement. 
Considering  the  totality  of  his  special 
educational/emotional/social  needs,  and  the  caliber, 
expertise,  and  competence  of  his  proposed  direct  service 
providers  at  Concord,  Hearing  Officer  found  that  the  Concord's 
1987-88  program  far  exceeded  his  educational  program  at 
Landmark . 


BSEA  #  88-0126 


Issues:    l.   What  proposed  placement  appropriately  addresses 

student's  special  education  needs  so  as  to  assure  his 
maximum  possible  educational  development  in  the  least 
restrictive  educational  environment? 
2.    Did  LEA  violate  student's  due  process  rights  and/ or  did 
parents  not  proceed  in  good  faith  during  the  TEAM 
process? 

15  year  old  girl  of  average  intelligence  with  emotional/ 
behavioral  disabilities,  including  a  conduct  disorder  and 
atypical  depression,  plus  learning  disabilities. 

Position: 

1.  LEA  proposed  placement  is  inappropriate; 

2.  Parents'  placement  at  Willow  Hill  School  as  a  502.5 
private  day  school  student  is  appropriate; 

3.  LEA  violated  student's  due  process  rights. 

School's  Position: 

1.  LEA  proposed  502.4  (i)  collaborative  placement  is 
appropriate; 

2.  Placement  at  Willow  Hill  is  not  appropriate; 

3.  LEA  complied  with  all  procedural  requirements; 

4.  Parents  did  not  act  in  good  faith,  regarding  LEA's 
proposed  placement. 


Profile: 


Parents 


Findings:  1 

2 
3 


LEA  proposed  placement  was  inappropriate  and  contra- 
indicated  for  a  student  with  such  emotional  fragility; 
Willow  Hill  placement  is  appropriate; 

Procedural  arguments  levied  by  both  sides  against  each 
other  are  essentially  without  substance,  given  the 
circumstances  presented  in  this  case.   In  fact,  both 
sides  acted  in  a  responsible  and  entirely  justifiable 
manner. 
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BSEA  #  88-0161 

Issues:    1.    Does  the  pre-school  program  proposed  for  the  student 

serve  to  assure  her  maximum  feasible  educational 
development  in  the  least  restrictive  environment 
consistent  with  that  goal? 
2.    Does  the  teacher  of  the  public  school  class  hold 
appropriate  certification? 

Profile:   4  year  old  friendly,  interactive  child,  presenting  with 
substantial  language  difficulties,  motor  planning/fine 
motor  difficulties  and  distractability.   Parties  agree  that 
she  requires  a  developmental,  language-based  pre-school 
program  with  a  small  student/staff  ratio  and  therapies 
integrated  within  the  classroom. 

Parents'  Position: 

The  proposed  public  school  program  would  not  maximally 
educate  the  student,  in  that  the  peers  there  available  to 
her  are  not  as  appropriate,  as  those  available  in  the 
consortium  program  secured  by  parents.   Furthermore,  the 
public  school  program  is  too  authoritarian  and  sedentary  in 
nature,  whereas  the  collaborative  program  offers  opportunity 
for  more  verbal  interaction  and  less  required  formal 
sitting  time. 

School's  Position: 

The  502.8(c)  proposed  program  would  fully  address  student's 
needs.   It  is  language-based  and  child-centered  in  nature 
and  would  furnish  her  better  language,  motor  and  ADL  models, 
than  those  in  the  consortium. 

Findings:  53 J  Certification  (teacher  of  children  with  moderate  special 
needs,  Nursery  through  grade  9)  held  by  teacher  of  the  LEA's 
502.8(c)  program  is  valid  for  such  position  pursuant  to  603 
CMR  7.02  (26) . 

LEA  proposed  program  found  to  better  serve  the  totality  of 
student's  needs,  than  alternate  program  urged  by  parents,  and 
is  therefore  endorsed. 


BSEA  #  88-0163 

Issues:    Is  finding  of  no  special  needs  with  regard  to  this  student 
sustainable? 

Profile:   9  year  old  boy  diagnosed  as  a  "voice  abuser,"  exhibiting 
attendant  hoarseness  and  vocal  cord  nodules. 
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Parents'  Position: 

The  student  is  a  child  with  special  needs  and,  hence, 
entitled  to  an  IEP,  which  calls  for  provision  of  voice 
therapy,  parent  training  and  modification  of  his  regular 
education  program. 

School's  Position: 

The  student  is  not  a  child  with  special  needs,  in  that  he  is 
able  to  progress  effectively  in  the  regular  education 
setting.   The  school  system  is,  nonetheless,  cognizant  of 
his  voice  abuse  problem  and  proposes  to  address  it  through 
the  provision  of  voice  therapy  under  the  auspices  of  regular 
education. 

Findings:  The  student  does  not  fall  within  the  parameters  of  20  USC 
s.1401  et  sea  nor  G.L.  c.  71B,  and  is,  therefore,  not  a 
child  with  special  needs.   Furthermore,  in  offering  to 
furnish  the  student  support  services  within  the  context  of 
regular  education,  the  school  has  demonstrated  a 
responsiveness  to  the  spirit  and  letter  of  special  education 
legislation,  which  encourages  that  all  steps  be  taken  to 
service  children  within  the  context  of  regular  education, 
prior  to  accessing  more  restrictive  models. 


BSEA  #  88-0309 

Issues:    Whether  student,  who  has  history  of  encopresis,  emotional 

constriction,  and  attendance  difficulties,  but  who  has  made 
steady  academic  progress,  requires  a  502.6  placement  with 
behavior  management  and  therapy? 

Profile:   Student  is  a  13  year  old,  7th  grader,  who  received  some 
special  education  support  since  kindergarten.   He  has 
average  cognitive  potential  and  does  grade  level  academic 
work.   He  is  a  member  of  blended  family  that  has  undergone 
much  transitional  stress  over  the  years.   He  is  withdrawn, 
immature,  and  passive  in  most  social  situations. 

Parents'  Position: 

Student  needs  residential  schooling  to  remove  him  from 
significant  family  stresses,  and  thus  free  him  to  achieve 
his  maximum  potential . 

School's  Position: 

Student  is  sad  and  withdrawn  and  can  be  assisted  to  view 
life  positively  with  some  therapy  and  structured  family/ 
school  communication.   Student's  reactions  to  family  stress 
do  not  impede  his  academic  progress. 

Findings:  Student  does  not  require  residential  placement  for 
educational  reasons.   Student's  minimal  needs  for 
therapeutic  intervention  can  be  appropriately  addressed 
under  the  school's  proposed  502.2  IEP. 
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Issues: 


Profile: 


BSEA  #  88-0314 

1.    What  proposed  placement  appropriately  addresses 

student's  special  education  needs  so  as  to  assure  his 
maximum  possible  educational  development  in  the  least 
restrictive  educational  environment? 

$.        Did  LEA  violate  student's  procedural  rights? 

IS  year  old,  multi-handicapped  boy:   developmental ly  delayed, 
language  delayed,  attention  deficit  disorder,  seizure 
disorder  and  significant  behavioral,  emotional  and  social 
disorders. 


Parents'  Position: 

1.  LEA  proposed  placement  is  inappropriate; 

2.  Continuation  of  student's  placement  at  the  Therapeutic 
Center  as  a  502.5  private  day  school  student  is 
appropriate; 

3.  LEA  violated  student's  due  process  rights. 


School's  Position: 

1.  LEA  proposed  502.4  placement  is  appropriate; 

2.  None  of  student's  procedural  rights  were  violated. 


Findings:  1. 


LEA  proposed  placement  is  inappropriate,  given  student's 
complex  constellation  of  handicaps  and  does  not  meet 
the  recommendations  of  either  parent  or  school 
contracted  evaluations,  as  described  in  the  decision; 

2.  The  Therapeutic  Center  is  appropriate,  meets  the 
recommendations  of  both  evaluations  and  has  allowed  the 
student  to  achieve  and  progress,  commensurate  with  his 
ability; 

3.  LEA's  attempt  to  change  student's  placement  from  the 
502.5  Therapeutic  Center  to  its  502.4  placement,  when 
the  family  had  just  moved  there,  without  its  own 
evaluations,  any  team  meeting  or  even  any  request  for 
evaluation  was  a  potentially  serious  violation  of 
student's  rights.   Fortunately,  these  violations 
resulted  in  no  substantive  harm.   However,  such  actions 
do  impact  upon  LEA's  credibility  regarding  the  current 
IEP  in  dispute. 


BSEA  #  88-0626 

Issues:    1.  Head  Injury 

2.  Behavior  Modification  Program 

3.  Sole  Source 

4.  Unapproved  Facility 
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Profile:   Student  is  an  18  year  old  student,  who  suffered  a  serious 
brain  injury  in  an  automobile  accident  when  he  was  8. 
Although  habilitative  and  speech  therapy  greatly  reduced  his 
presenting  conditions,  emotional/behavioral  and  organic 
brain  disabilities  endemic  to  his  profound  brain  insult  were 
still  evident,  when  student's  medical  treatment  was 
terminated  in  1982.   Following  4  psychiatric  placements,  and 
a  DMH  residential  program,  student  was  placed  in  residential 
program  in  New  Hampshire,  that  is  neither  approved  by  the 
Massachusetts  nor  New  Hampshire  Departments  of  Education. 

Parents'  and  School's  Position: 

Counsel  for  student  contended  that  the  Highwatch  program  in 
New  Hampshire  is  the  only  facility  identified  by  the 
Haverhill  Public  Schools  that  can  meet  his  significant 
multiple  special  needs,  and  can  maintain  his  relationship 
with  his  grandparents  -  considered  to  be  a  requisite  factor 
in  his  ability  to  achieve  educational/behavioral/emotional 
gains.   Since  student's  mother  has  largely  absented  herself 
from  sustained  involvement  in  his  educational  and  treatment 
programs  since  the  accident,  he  considers  his  grandparents 
to  be  his  sustaining  family. 

Haverhill  argued  that  attempting  to  make  a  valid  distinction 
between  educational  and  habilitative  services  for  this  brain- 
injured  student  was  without  merit. 

Department  of  Education's  Position: 

Counsel  argued  that  the  educational  program  at  Highwatch  is 
at  best  minimal ,  and  that  it  was  questionable  whether  the 
facility  had  the  capacity  to  deliver  the  services 
encompassed  in  Haverhill's  IEP.   Further,  New  Medico,  parent 
organization  of  Highwatch,  failed  to  submit  its  application 
for  approval  as  an  educational  facility  to  the  New  Hampshire 
Department  of  Education.   Finally,  the  Department  refused  to 
grant  a  sole  source  of  care  waiver,  because  Highwatch  lacked 
Department  approval  by  both  states,  its  staff  is  largely 
uncertified,  no  rate  had  been  approved  by  the  Rate  Setting 
Commission,  and  no  monitoring  provisions  were  in  place  by  an 
educational  agency. 

Findings:  In  the  absence  of  an  approved  Department  placement,  sought 
by  the  student's  counsel  and  Haverhill,  hearing  officer 
found  that  Highwatch  Program  is  the  only  appropriate  program 
that  could  meet  student's  multiple  and  abundant  special 
educational/behavioral/social  needs.   This  finding  comports 
with  the  intent  of  Regulation  204,  as  the  need  exists  to 
deal  with  innovative  situations  where  programs  are  created 
to  meet  specific  needs,  as  well  as  situations  where  there 
are  no  Department  approved  placements. 


; 
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BSEA  #  88-0757 

Issues:    Is  a  year  round  residential  placement  required  in  order  to 
assure  the  student's  maximum  feasible  educational 
development,  or  should  the  school's  proposal  for  continued 
participation  in  a  substantially  separate  program  model  be 
endorsed? 

Profile:   16  year  old,  severely  retarded  student  with  overall 

developmental  delays.   Strengths  lie  in  social,  behavioral 
and  language  areas,  with  development  of  ADL  skills  as  his 
primary  area  of  need. 

Parents'  Position: 

While  student  has  made  many  strides  during  his  9  year  tenure 
in  public  school  self-contained  program,  his  toileting, 
hygiene  and  other  ADL  skills  have  not  evidenced  effective 
progress,  and  without  sufficient  independence  in  these  areas, 
he  will  be  precluded  from  access  to  competitive  employment, 
etc. ,  and  will  thus  be  adversely  affected  with  regard  to  his 
future  quality  of  life.   Year  round,  consistently-implemented 
24  hour  program  should  be  implemented  in  order  to  fully 
address  these  critical  ADL  needs. 


School's  Position: 

The  student  has  evidenced  meaningful  gains  in  many  areas 
(including  ADL's)  under  the  rubric  of  public  school 
programming  and  there  is  every  reason  to  believe  that  gains 
will  continue.   Residential  programming  is  not  warranted  and 
would  in  fact  be  too  restrictive  for  this  student. 

Findings:  Placement  in  a  year-round  residential  school,  offering 

consistent  educational  services,  geared  toward  development  of 
self-help  skills,  represents  the  least  restrictive  setting  in 
which  the  student's  educational  potential  can  be  maximized. 


BSEA  #  88-0773 

Issues:   Whether  a  substantially  separate  pre-school  program  is 
appropriate,  or  whether  a  program  split  between  a  local 
nursery  school  and  a  502.8(c)  pre-school  special  education 
placement  is  more  reasonably  calculated  to  provide  the 
maximum  feasible  educational  benefit  in  the  least 
restrictive  setting? 

Profile:   Student  is  a  four  year  old  of  average  cognitive  potential. 

She  has  cerebral  palsy,  which  limits  her  mobility  and  speech 
production  and  fine  motor  skill  development.   She  has 
attended  the  local  public  pre-school  since  turning  three. 
She  needs  OT,  PT,  Speech  Therapy,  and  adapted  computer 
equipment  integrated  into  her  total  educational  plan. 
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Parents'  Position: 

Student  can  function  appropriately,  with  adapted  equipment, 
in  the  local  nursery  school.   She  benefits  from  modeling  the 
skills  and  social  behavior  of  regular  education  students. 
There  are  no  appropriate  language  and  social  models  in  the 
pre-school  classroom.   Student  could  benefit  from  a  split 
program,  emphasizing  necessary  therapeutic  services  at  the 
pre-school  and  mainstream  integration  at  the  nursery  school. 

School's  Position: 

The  502.8(c)  placement  offers  the  most  appropriate 
educational  plan  for  the  student,  as  it  incorporates  the 
necessary  therapeutic  services  into  the  total  educational 
approach.   The  placement  proposed  by  the  parents  is 
inappropriate,  in  that  neither  the  staff  nor  the  environment 
is  geared  toward  providing  appropriate  individualized 
instruction. 


Findings:  1 


Adapted  computer  equipment  is  a  necessary  component  of 
any  educational  program  for  student. 
Evidence  does  not  support  parents'  position.   The 
502.8(c)  placement  is  appropriately  tailored  for 
student's  educational  needs. 


BSEA  #  88-0807 

Issues:    1.   Multi-handicapped. 

2.  Behavior  Modification  Program 

3.  Educational  Needs. 


Profile: 


Parents 


The  student  is  a  12  1/2  year  old,  multi-handicapped  girl  with 
significant  cognitive,  emotional,  social,  and  behavioral 
delays.   Her  over-all  functional  levels  were  at  the  3-4 
year  level.   Except  for  a  year  and  a  half  when  she  was 
enrolled  in  a  502.5  program,  student  attended  SEEM 
Collaborative  programs  throughout  her  schooling. 

Position: 
Their  reasons  for  rejecting  the  502.4  SEEM  program  for  1987- 
1988  were:   1.   Stevenson  Reading  Program  failed  to  provide 
student  with  functional  skills  to  promote  her  independence; 
2.   Failure  to  provide  a  meaningful  Community  Awareness 
Program;   3.   Absence  of  appropriate  pre-vocational 
activities;  and  4.   Incompatible  peer  groupings.   They 
requested  a  502.5  placement  at  St.  Colletta's  Day  School. 
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School's  Position: 

The  school  based  their  support  of  the  1987-1988  IEP  on  the 
following  reasons:   1.   Student  was  placed  with  a  compatible 
peer  group  that  could  promote  her  social,  behavioral,  and 
academic  special  needs;   2.   She  achieved  demonstrable 
progress  in  the  areas  of  speech/ language,  visual-spatial- 
motor  integration,  pre-vocational  skills,  increased 
attention  span,  and  social  interaction;  and  3.   She  reacted 
positively  to  mainstreamed  opportunities. 

Findings:  Found  that  the  502.4  SEEM  Collaborative  program  comported 

with  the  legal  imperatives  of  federal  and  state  law  with  the 
following  modifications:   1.   Elimination  of  the  Stevenson 
Reading  Program  (insisted  upon  initially  by  the  parents,  and 
discouraged  by  the  school)  and  the  provision  of  a  more 
functional  reading  regimen;  and  2.   Implementation  of  a 
meaningful  Community  Awareness  Program,  on  a  regularly 
scheduled  basis. 


BSEA  #  88-0870 

Issues:    Does  the  IEP  proposed  by  the  LEA  calling  for  placement  in  a 
ninth  grade  transition  program  appropriately  address 
student's  needs  so  as  to  assure  his  maximum  feasible 
educational  development?   If  not,  would  a  placement  at  the 
Landmark  School  meet  said  standard? 


Profile: 


Parents 


15  year  old  language/learning  disabled  student  with 
significant  grade  level  deficit,  who  has  been  educated  for 
many  years  within  the  public  school  special  education 
system. 

Position: 
Despite  years  of  participation  in  public  school  special 
education  programs,  student's  progress  has  not  been 
satisfactory  and  he  is  becoming  increasingly  discouraged. 
His  needs  could  appropriately  be  addressed  in  a  specialized 
school  such  as  Landmark. 


School's  Position: 

The  currently  proposed  IEP  embodying  the  student's 
participation  in  the  ninth  grade  transition  program,  as  well 
as  additional  special  education  services,  would  meet  his 
academic,  as  well  as  motivational  needs. 

Findings:  The  IEP  as  proposed  by  the  LEA  with  the  modifications 
offered  during  the  pendency  of  the  hearing,  as  well  as 
additional  directives  issued  by  the  hearing  officer  is 
endorsed. 
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BSEA  #  88-0895 

Issues:    Can  an  individual  be  excluded  from  the  Evaluation  TEAM  at 
parental  request,  because  of  possible  bias  against  the 
parent? 

Profile:  The  student  is  a  twelve  year  old,  whose  TEAM  evaluation  was 
scheduled  to  include  the  case  manager  for  the  school  he  was 
attending. 

Parents'  Position: 

Parents  contend  that  the  case  manager  may  be  biased  against 
them  because  of  friction  between  one  parent  and  the  case 
manager's  spouse.   Parents  argue  that  TEAM  members  must  be 
impartial,  and  hence  case  manager  should  be  excluded  from  the 
TEAM. 

School's  Position: 

Composition  of  the  TEAM  is  within  the  sound  discretion  of 
the  Director  of  Special  Education.   The  case  manager 
performs  an  important  role  on  the  TEAM  and  should  not  be 
excluded.   In  addition  there  is  no  evidence  of  actual 
prejudice  to  the  parents  or  student. 

Findings:  Parents'  motion  to  exclude  a  TEAM  member  was  denied.   The 
responsibility  of  determining  the  composition  of  the  TEAM 
and  its  organization  lies  with  the  special  education 
administrator  under  603  CMR  s.28.00;  pp  310.5,  311.0,  and 
34  CFR  S. 300. 532-. 544. 


BSEA  #  88-0956 

Issues:    What  responsibility,  if  any,  does  LEA  have  to  fund  student's 
placement  from  her  22nd  birthday  until  her  graduation? 

Profile:   22  year  old  girl,  who  turned  22  on  May  8,  1988,  and 

graduated  from  the  Arlington  School,  a  502.5  private  day 
school  on  June  3,  1988. 

Parents'  Position: 

While  LEA's  mandatory  responsibility  to  fund  student's 
educational  placement  terminated  upon  her  22nd  birthday,  LEA 
has  moral  responsibility  to  fund  student's  placement  for 
final  month  until  her  graduation. 

School's  Position: 

LEA  is  not  responsible  for  funding  student's  education  after 
student  has  attained  her  22nd  birthday. 
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Findings:  M.G.L.  c.  71B,  s.l  and  603  CMR  28.00  s. 102.0  mandate  that 

an  LEA  is  responsible  for  educating  student  until  receipt  of 
a  diploma  or  its  equivalent.   If  neither  of  these  events 
occurs,  LEA  is  responsible  for  educating  student  until  she 
turns  22  years  old.   LEA  fulfilled  its  mandated  statutory, 
and  regulatory  responsibilities.   IEP  clearly  stated  that 
educational  services  were  to  terminate  on  student's  22nd 
birthday,  so  parents  had  notice  for  almost  a  year  when 
educational  services  would  end.   Services  beyond  22nd 
birthday  are  purely  voluntary  by  LEA.   Hearing  Officer 
authority  extends  only  to  legal  rights  and  responsibilities, 
not  to  moral  responsibilities. 


BSEA  #  88-1000 


Issues:    1.    Private  Day  School. 
2.    Transportation. 


Profile: 


Parents 


Student  is  a  17  year  old  student  with  at  least  average 
cognitive  abilities,  whose  learning  problems  have  compromised 
his  ability  to  achieve  age-appropriate  academic  skills. 
Despite  his  long-standing  deficits,  he  remained  highly 
motivated  to  learn.   Waltham  funded  a  502.5  placement  at 
Landmark  for  the  past  4  years. 

Position: 
Waltham  failed  to  present  any  sound  and  substantive 
educational  reasons  to  warrant  exposing  student  to  potential 
academic  regression  and  risk  by  altering  his  502.5  placement 
from  Landmark  to  the  Carroll  School.   They  pointed  to  the 
most  recent  testing,  as  support  that  he  is  finally  achieving 
significant  academic  progress,  that  likely  would  be 
compromised,  if  he  were  instructed  with  a  different  language 
methodology. 


School's  Position: 

Waltham 's  reasons 
Carroll  were:   1. 


for  requesting  a  change  from  Landmark  to 
Orton-Gillingham  methodology  is  more 


likely  to  remediate  student's  severe  reading  disorder;  2.   A 
reduction  in  transportation  time  to  Carroll  will  allow  him 
an  increased  opportunity  for  mainstreaming  and  socialization 
activities;  and  3.   His  late  spring  1988  scores  at  Landmark 
should  not  be  accorded  reliability  and  credibility. 
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Findings:  Found  that  student's  placement  at  Landmark  should  be 
maintained  for  the  following  reasons:   1.   Waltham's 
allegations  that  the  late  spring  1988  scores  at  Landmark 
were  unreliable  were  unsupported  by  the  record;  2.   Student 
enjoyed  a  normal  teenager's  range  of  activities  with  his 
peers  at  Waltham.   Therefore,  Waltham's  argument  that  a 
shorter  transportation  time  to  Carroll  would  allow  him 
increased  opportunity  was  unnecessary  to  his  needs;  and  3. 
Since  student  considered  his  1:1  tutorial  at  Landmark,  to  be  < 
substantial  benefit,  and  Carroll's  representative  stated 
that  a  similar  1:1  tutorial  would  be  unavailable,  a  change 
in  placement  would  pose  a  substantial  risk  of  regression. 


BSEA  #  88-1129 

Issues:    Whether  a  diagnostic  IEP,  providing  for  one  hour  of  school 
per  day  of  unspecified  resource  room  services,  was 
appropriate  for  a  new  resident,  whose  prior  evaluations 
identified  a  language/learning  disability  as  a  primary 
handicap? 

Profile:   13  year  old  student,  with  a  history  of  special  education 

services  since  the  2nd  grade,  moved  into  school  district  at 
end  of  August.   School  records  and  evaluations  identified  a 
moderate-severe  language/ learning  disability  with  attendant 
emotional  difficulties.   Student  has  average  intellectual 
potential,  but  achieves  4-6  years  below  appropriate  grade 
level. 


Parents'  Position: 

Student  needs  intensive,  language-based  instruction  in  a 
small  group  of  similarly  able  peers  in  a  flexible, 
supportive  environment.   Proper  attention  to  learning 
difficulties  will  alleviate  the  anxiety  and  improve  the 
self-esteem  of  the  student.   The  school's  offer  of  a  502.9, 
limited  day  in  the  regular  high  school  resource  room  did  not 
address  documented  learning  disabilities,  but  instead  was 
tailored  to  a  hearsay  diagnosis  of  school  phobia. 

School's  Position: 

Student  had  trouble  getting  to  school,  so  the  IEP  was 
designed  to  encourage  his  participation  and  to  give  the 
school  an  opportunity  to  assess  his  functioning  in  a  new 
school  setting.   School  was  unable  to  develop  an 
appropriate,  comprehensive  educational  program  without  first 
seeing  the  student  in  person. 


-28- 


Findings:  1 


School  committed  gross  procedural  violations  by  failing 
to  timely  evaluate  student,  failing  to  offer 
appropriate  interim  program,  failing  to  tailor  program 
to  expert  recommendations  in  the  record,  attempting  to 
coerce  student  into  program  without  parental  consent, 
improperly  using  a  diagnostic  IEP,  and  unreasonably 
prolonging  resolution  of  the  dispute  to  the  student's 
detriment . 


School  failed  to  offer  substantively  appropriate  IEP 
for  the  1987-1988  school  year.   The  unilateral 
placement  by  the  parents  was  justified,  and  the  Willow 
Hill  School  constituted  the  least  restrictive, 
appropriate  educational  program  available  to  the 
student  during  that  year.   Retroactive  reimbursement  is 
ordered. 


BSEA  #  88-1213 

Issue:     Is  the  student  entitled  to  summer  programming  pursuant  to 

Reg.  322.4(b)?   (Parents  are  seeking  retroactive  payment  for 
privately  secured  summer  1988  program  and  prospective  order 
for  summer  1989) . 

Profile:   13  year  old,  Down  Syndrome  student,  who  requires  consistent 
teaching,  repetition  and  reinforcement  in  order  to  learn  and 
maintain  skills.   Student's  academic  year  programming  has 
recently  undergone  a  change  in  focus,  in  that  functional 
skills  are  stressed. 

Parents'  Position: 

Student  will  suffer  substantial  regression,  if  summer 
programming  not  provided.   Even  with  summer  services  (in 
past  years) ,  he  is  only  holding  his  own  in  terms  of  skill 
maintenance  and  progress. 

School's  Position: 

Whereas  in  past,  when  student  was  acquiring  academic  skills, 
summer  services  were  required  and  furnished,  now  that  he 
has  plateaued  in  academics  and  his  programmatic  focus  is 
functional  in  nature,  summer  services  are  not  required. 
Skills  that  must  be  reinforced  are  amenable  to  same  through 
daily  family/community  life. 

Findings:  Given  student fs   learning  style,  likelihood  exists  that 
substantial  regression  will  occur  over  summer,  absent 
services.   Moreover,  the  skills  that  must  be  addressed 
over  the  summer  are  not  necessarily  amenable  to  acquisition/ 
retention  via  normal  daily  life.   LEA  ordered  to  make 
payment  retroactively  for  1988  summer  program  and  amend 
current  IEP  to  reflect  summer  services  for  1989. 
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BSEA  #  88-1241 

Issues:    1.    Language-Based  Program. 

2.  Peer  Group. 

3.  Least  Restrictive  Environment 


Profile:   Student  is  a  10  year  old  student  with  at  least  average 

cognitive  skills,  whose  language  impairment  resulted  in  an 
overall  academic  delay  of  2  -  3  years.   After  attending  the 
first  grade  in  Dedham  during  1984-85,  he  was  enrolled  in  a 
502.5  program  at  the  Carroll  School  at  his  parents'  expense 
for  the  past  three  school  years.   His  parents  maintained  his 
placement  at  Carroll  during  1988-89  school  year. 

Parents'  Position: 

They  argued  that  student's  steady  progress  at  the  Carroll 
School  during  the  past  three  years,  largely  resulting  from 
the  consistent  implementation  of  the  Orton-Gillingham 
language  approach,  would  be  severely  compromised  in  the 
absence  of  this  specific  linguistic  method.   Since  he  had 
evidenced  confidence  in  his  ability  to  achieve  steady, 
albeit  slow,  progress,  they  feared  that  he  would  be  at 
serious  risk  emotionally,  if  his  placement  were  altered. 

School's  Position: 

They  asserted  that  student's  language-based  special  needs 
could  be  addressed  in  the  proposed  language-based,  502.4 
program  in  compliance  with  state  and  federal  special 
education  requirements.   Since  his  specific  skill  deficits 
appeared  to  fall  in  the  middle  of  the  proposed  class 
grouping,  Dedham  argued  that  the  peer  group  would  be  wholly 
compatible.   Further,  Dedham  intended  to  administer  a 
speech/ language  evaluation  at  the  start  of  1988-89,  in  order 
to  determine  whether  services  were  necessary. 

Findings:  Found  that  the  severity  of  student's  language-based  learning 
disabilities,  compounded  by  his  emotional  fragility  and 
difficulties  adjusting  to  new  situations  and  activities, 
required  the  specialized,  highly-structured  learning 
environment  at  Carroll,  that  provided  Orton-Gillingham 
language  methodology  under  which  he  demonstrated  academic 
progress  during  the  past  three  years. 


BSEA  #  88-1288 

Issues:    Is  the  student  a  resident  of  town  A  for  purposes  of  LEA 

special  education  responsibility?   If  not,  should  Town  A' 
motion  to  dismiss  be  granted? 
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Profile:   Special  needs  student  resided  in  Town  A  for  eight  years  and 
received  special  services  under  the  auspices  of  that  town. 
Since  9/88,  he  has  resided  in  a  rented  apartment  with  his 
sister  and  mother  in  Town  B,  and  his  sister  attends  Town 
B's  public  schools. 

Parents'  Position: 

Since  student's  family  maintains  their  home  in  Town  A,  where 
father  continues  to  live,  student,  mother  and  sister  return 
to  Town  A  after  school  on  Friday,  and  remain  there  over  the 
weekend,  Town  A  remains  the  student's  permanent  domicile, 
and  hence  retains  responsibility  for  his  special  education. 

School's  Position: 

A  student's  residence  is  the  criterion  for  determining  LEA 
responsibility,  and  here  Town  B  is  clearly  the  student's 
town  of  residence. 

Findings:  The  student  is  not  a  resident  of  Town  A  for  purposes  of  LEA 
special  education  responsibility.   G.L.  c.  76,  s.5,  G.L. 
c.  71B,  s.3  and  603  CMR  s.28.00,  p. 202,  utilize  residency  as 
opposed  to  domicile,  as  the  standard  herein.   And,  since  as 
per  the  legal  concepts  of  domicile  and  residence,  the 
student  is  clearly  a  resident  of  Town  B,  Town  A's  motion  to 
dismiss  is  granted. 


BSEA  #  88-1390 

Issues:    Whether  the  collaborative  program  can  maximize  student's 
development? 
Whether  private  school  maximizes  student's  development? 

Profile:   12  year  old,  multiply-handicapped,  non-verbal,  quadriplegic 
student  functioning  at  the  18  -  24  month  level. 

Parents'  Position: 

Student  has  shown  progress  at  the  private  school,  and  not  at 
the  collaborative  program  previously  provided. 

School's  Position: 

The  collaborative  offers  the  expertise  not  previously 
provided,  offers  more  appropriate  peers. 

Findings:  The  collaborative  offers  the  services  necessary  to  maximize 
student's  development. 
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BSEA  #  88-1393 

Issues:    Is  the  Department  of  Education  responsible  for  60-4  0  cost 
sharing  (pursuant  to  G.L.  c.  71Bf  s.5A)  with  the  LEA  for  a 
residential  placement  for  21  year  old,  special  needs  student, 
when  such  placement  is  approved  by  the  Department  as  a 
502.11(b),  rather  than  a  502.6  program? 

Profile:  21  year  old,  developmental ly  delayed  student  who  requires  a 
residential  educational  placement.  An  exhaustive  search  of 
all  approved  502.6  programs  was  made  by  the  parties  without 
success . 

Parents'  and  School's  Position: 

Student  is  placed  in  a  residential  educational  placement, 
which  meets  his  educational  needs  and  which  is  approved  by 
the  Department  pursuant  to  Regulation  502.11(b).   As  such, 
the  Department  bears  responsibility  for  cost  sharing  with 
the  LEA  pursuant  to  G.L.  c.  7 IB,  s.5A. 

Department's  Position: 

G.L.  c.  7 IB,  s.5A,  contemplates  cost  sharing  only  in  the 
case  of  502.6  prototype  placements.   As  the  instant  program 
is  not  so  designated  and  does  not  meet  standards  for  sole 
source,  approval  for  502.6  cost  sharing  does  not  lie? 

Findings:  The  parent  and  LEA's  position  was  upheld.   The  Department 
was,  therefore,  responsible  for  cost  sharing  the  placement 
with  the  LEA,  pursuant  to  G.L.  c.  71B,  s.5A. 


BSEA  #  89-0028 

Issues:   Whether  divorced  parent  has  standing  to  request  a  hearing 
before  the  Bureau  of  Special  Education  Appeals? 

Profile:   16  year  old  student  had  a  history  of  learning  disabilities. 
Father  terminated  special  education  services.   Mother 
requested  TEAM  evaluations  and  the  provision  of  special 
education  services.   After  LEA  honored  father's  decisions, 
mother  appealed  to  the  Bureau  of  Special  Education  Appeals. 

Mother's  Position: 

She  holds  joint  custody,  and  therefore  must  be  provided  due 

process  rights  to  a  hearing. 

Father's  and  School's  Position: 

Father  holds  the  ultimate  decision  making  authority,  as  per 
the  divorce  decree.   Standing  should  be  denied  the  mother, 
for  it  would  undermine  the  stability  provided  in  the  divorce 
decree. 
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Findings:  Mother  has  no  standing,  for  a)  the  divorce  decree  provides 
sole  decision-making  authority  with  the  father  or, 
alternatively,  b)  a  dispute  in  the  interpretation  of  the 
divorce  decree  can  be  addressed  only  in  the  Probate  Court, 
having  exclusive  jurisdiction. 


BSEA  #  89-0083 

Issues:   Would  the  student,  who  is  slight  of  stature  with  emotional/ 
behavioral  needs,  attention  deficits,  and  other  learning 
needs  receive  appropriate  education  in  Boston's 
substantially  separate  program  in  the  middle  school,  or  does 
he  require  a  day  program  at  the  Edna  Stein  Academy? 

Profile:   The  student  is  an  eleven  year  old  boy,  who  has  been  diagnosed 
as  having  attention  deficits  and  a  significant  behavioral/ 
emotional  disorder.   He  also  evidences  learning 
difficulties.   The  student  displays  poor  peer  relations  and 
an  obsession  with  violence.   His  behaviors  have  interfered 
with  his  school  adjustment  and  ability  to  interact  with 
peers.   Despite  these  difficulties,  he  is  academically  at  or 
near  grade  level,  but  he  continues  to  need  remedial 
assistance  in  reading. 

Parents'  Position: 

The  parents  argued  that  their  son  has  been  served  reasonably 
well  in  his  elementary  school  program  (a  substanially 
separate  program  for  children  with  behavioral/emotional 
needs  in  the  public  school) ,  but  now  that  he  is  ready  for 
middle  school,  the  program  offered  at  the  middle  school 
would  not  be  sufficiently  structured  for  his  educational 
needs,  and  the  student  would  be  fearful  of  the  other 
children,  whom  they  perceived  to  be  larger  and  older  than 
their  son.   They  contended  that  the  Edna  Stein  Academy  would 
better  serve  their  son's  needs,  by  providing  more  structure 
and  therapy  in  a  class  with  children  more  their  son's  size 
and  age. 

School's  Position: 

The  program  that  they  offered,  which  was  a  substantially 
separate  program  at  the  middle  school,  provides  for  all  of 
the  student's  educational  needs,  in  that  it  is  highly- 
structured,  designed  for  students  with  similar  needs,  and 
provides  educational  and  therapeutic  services  in  a  safe, 
secure  environment.   Sending  the  student  to  a  private  school 
would  not  provide  a  better  educational  program  and  would 
deny  him  education  in  the  least  restrictive  environment. 
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Findings:  The  Boston  program  can  provide  for  the  student's  maximum 
feasible  benefit  in  the  least  restrictive  environment,  if 
modified.   It  provides  for  a  program  which  is  more 
appropriate  to  the  student's  academic  and  emotional/ 
behavioral  needs,  and  has  a  similar  small  class  size  and  a 
more  compatible  peer  group  than  the  proposed  class  in  the 
private  school.   The  private  school  placement  focused 
exclusively  on  providing  a  therapeutic  setting,  and  did  not 
provide  as  academically  rich  program,  nor  did  it  address  the 
student's  other  learning  needs.   None  of  the  evaluators,  who 
provided  information  on  the  student's  needs,  found  that  he 
needed  a  more  restrictive  program,  than  that  offered  by 
Boston.   However,  the  Boston  program  was  deficient  in  several 
respects  and  required  modification  as  follows:   1)  the  IEP 
had  to  be  rewritten  to  clearly  spell  out  all  aspects  of  the 
student's  program  and  to  focus  on  his  learning  needs, 
especially  in  reading,  2)  provision  of  communication  between 
the  school  and  the  parents,  3)  provision  of  meaningful 
opportunities  for  the  student  to  consult  with  the  program's 
counselor,  4)  addition  of  an  afterschool  component  to 
provide  for  social  interaction  with  non-special  needs 
students,  to  address  issues  associated  with  student's  poor 
peer  relations. 


BSEA  #  89-0124 

Issues:    1.    Language-based  program. 

2.  Least  restrictive  environment. 

3.  Speech/language  services. 

Profile:   Student  is  a  9  year  old  child,  whose  learning  problems 

surfaced  prior  to  his  kindergarten  year  in  1985-86.   His 
cognitive  functioning  is  considered  solidly  within  the 
average  range,  but  his  acquisition  of  academic  skills  is 
compromised  by  difficulties  in  reading,  high  degree  of 
distractibility,  attention  deficit  disorder,  and  neurologic 
immaturity.   Student  has  positive  peer  relationships, 
appears  to  be  a  happy,  well-adjusted  youngster,  and  enjoys 
competitive  sports. 

Parents'  Position: 

They  rejected  the  school's  502.4  program  for  1988-89  for  the 
following  reasons:   1.   Based  on  the  3rd  independent 
evaluation  at  NEMC,  student  has  achieved  minimal  reading/ 
language  arts  progress  after  receiving  special  education 
services  for  almost  2  1/2  years;  2.   Program  failed  to 
provide  intensive  language-based  remediation;  and  3.   Since 
his  academic  groupings  in  the  resource  room  would  be 
largely  with  one  other  3rd  grader,  the  resulting  isolation 
from  the  compatible  peer  group  would  be  more  restrictive 
than  a  502.5  placement  at  the  Carroll  School. 


M.A 


School's  Position: 

Their  support  of  the  502.4  program  rested  on  the  following 
arguments:   1.   School  professionals  had  been  diligent  and 
accurate  throughout  the  student's  schooling  in  identifying 
him  as  a  learning  disabled  child,  properly  diagnosing  his 
special  education  needs,  and  providing  services  to  maximize 
his  educational  development;   2.   Considering  the 
constellation  of  his  academic  deficits,  he  had  shown 
consistent  progress,  as  a  result  of  caring,  supportive,  and 
expert  instruction  by  his  teachers;  and  3.   Due  to  his 
removal  from  school  from  2/88  to  6/88,  three  times  weekly  at 
parental  request  for  a  1  -  1  1/2  hours  during  early  mornings 
for  private  academic  tutoring,  his  ability  to  achieve 
additional  progress  was  compromised. 

Findings:  Found  that:   1.   Student  was  moderately,  rather  than 

severely,  learning  disabled,  and  that  the  specific  service 
delivery  and  placement  in  public  school  were  appropriate  to 
remediate  his  educational  needs;  2.   Considering  that  the 
total  battery  of  tests  administered  by  NEMC  was  conducted 
during  a  3 -hour  time  period,  rather  than  a  minimum  of  7 
hours  normally  required,  the  resulting  scores  were  suspect 
in  their  accuracy,  reliability,  and  credibility;  3.   His 
grouping  in  the  resource  room  with  only  one  other  3rd  grader 
was  not  overly  restrictive,  since  his  program  provided 
abundant  opportunities  for  mainstreaming  in  other  academic 
and  non-academic  activities;  and  4.   His  proposed  regular 
educational  social  studies/science  teacher  held  special 
education  certification.   Therefore,  the  public  school's 
proposed  placement  was  upheld. 


BSEA  #  89-0214 

Issues:    1.   What  proposed  prospective  placement  will  appropriately 

address  student's  special  education  needs  so  as  to 
assure  his  maximum  possible  educational  development  in 
the  least  restrictive  education  environment? 

2.  Is  LEA  responsible  for  summer  placement  plus  parent 
initiated  independent  evaluations? 

3.  What  further  evaluations  are  necessary? 


Profile: 


13  year  old  boy  of  low  average  intelligence  with  learning 
disabilities,  language  disabilities,  attention  deficit 
disorder  and  behavioral  disabilities. 


Parents 


Position: 

All  LEA  proposed  placements  are  inappropriate; 
Student  should  be  placed  at  Eagle  Hill  School  as  a 
502.6  residential  student; 

LEA  is  responsible  for  1988  summer  placement  at  Eagle 
Hill,  plus  all  parent-initiated  independent  evaluations. 


2. 


3. 
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School's  Position: 

1.  Either  LEA  502.4  placement  or  two  out-of -district  502.4 
placements  are  appropriate; 

2.  Placement  at  Eagle  Hill  School  is  not  warranted; 

3.  LEA  is  not  responsible  for  1988  summer  placement  at 
Eagle  Hill,  nor  any  parent-initiated  independent 
evaluations. 

Findings:  1.   LEA's  current  502.4  placement  is  inappropriate,  because 

student  requires  comprehensive,  integrated  special 
education  program,  consisting  of  components  delineated 
in  decision; 

2.  Student  does  not  require  restrictiveness  of  502.6 
residential  placement,  and  Eagle  Hill  is  not  a  c.  766 
approved  placement  in  any  event; 

3.  One  of  the  two  out-of-district  502.4  placements  appears 
to  be  appropriate.   LEA  must  make  referral  immediately 
to  determine  if  that  placement  is  able  to  accept 
student  and  implement  components  specified; 

4.  LEA  is  not  responsible  for  1988  summer  placement  at 
Eagle  Hill,  but  is  responsible  for  parent-initiated 
independent  evaluations  for  reasons  specified  in 
decision; 

5.  An  updated,  comprehensive,  integrated  independent 
evaluation  of  student,  consisting  of  specified 
components,  must  be  offered  by  LEA  to  parents. 


BSEA  #  89-0229 

Issues:    Whether  three  year  old,  language  disabled  student  requires  a 
special  education  preschool  program  or  whether  the  provision 
of  related  services  in  a  regular  preschool  will  provide  the 
maximum  feasible  educational  benefit? 

Profile:   Student  is  three  years  old  with  moderate  speech  and  language 
delays,  attention  span  deficits,  and  oral  motor  dyspraxia. 
He  has  been  making  slow,  steady  progress  with  weekly  speech 
and  occupational  therapies  since  the  age  of  two.   School 
offered  a  502.8(b)  program  at  a  team  meeting  held  three 
months  after  request  for  services.   The  program,  to  be 
established  by  September,  would  have  one  teacher,  two  aides, 
seven  special  education  students,  eight  non-handicapped 
students,  and  speech  and  occupational  therapies,  as 
indicated  in  student's  IEPs. 


-36- 


Parents'  Position: 

Student  needs  an  integrated,  language-based  preschool 
program,  taught  by  a  special  education  teacher,  to  ensure  that 
his  global  learning  needs  are  addressed.   The  staff  in  the 
proposed  program  lacks  the  appropriate  training,  preparation 
and  qualifications  to  deliver  the  services  recommended  by 
expert  evaluators;  the  proposed  program  does  not  offer 
integrated  therapies;  there  is  no  guarantee  that  non-special 
needs  students  will  attend.   The  school  failed  to  keep 
parents  informed  and  involved  throughout  the  process  to 
develop  the  new  program.   The  Baylies  Beginning  Center 
offers  the  appropriate  program  of  language- intensive  special 
education  with  necessary  therapies  integrated  into  the 
classroom. 


School's  Position: 

School  argues  that  student  does  not  require  a  special 
education  program  per  se,  only  related  services  that  can 
be  provided  in  the  proposed  program,  which  would  be  taught  by 
a  regular  education  teacher. 


Findings:  1. 
2. 
3. 


Student  requires  a  special  education  program,  as 

recommended  by  all  evaluators. 

The  proposed  program  does  not  meet  minimum  standards 

for  special  education. 

Baylies  provides  an  appropriately  tailored  special 

education  preschool  program  in  the  least  restrictive 

environment  then  available  to  the  student. 


BSEA  #  89-0568 


Issues:  What  was  the  placement  pending  appeal 
student  who  was  in  twelfth  grade,  but 
regular  English? 


Profile: 


for  a  special  needs 
failed  eleventh  grade 


Parents 


The  student  was  enrolled  in  twelfth  grade  in  a  502.1 
prototype  program.   She  had  received  special  education 
services  since  elementary  school.   During  the  prior  school 
year,  she  failed  eleventh  grade  English,  however  she  took 
and  passed  a  summer  school  course  offered  by  another  school 
system  for  11th  grade  English. 

Position: 
The  student  was  entitled  to  be  placed  in  12th  grade  English 
class,  pending  the  resolution  of  the  dispute  over  her 
proposed  special  education  program  for  the  12th  grade.   She 
was  entitled  to  receive  credit  for  her  summer  school  course, 
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School's  Position: 

The  school  system  did  not  have  to  honor  the  summer  school 
course,  because  its  policies  did  not  permit  a  student  to 
make  up  three  quarters  of  a  failing  grade  in  summer  school. 
Therefore,  the  student  was  required  to  make  up  eleventh 
grade  English  and  was  properly  placed  in  eleventh  grade 
English,  pending  a  hearing. 

Findings:  The  last  agreed  upon  educational  placement  was  in  a  prototype 
502.2  resource  room  program.   That  level  of  special 
education  services  must  be  provided  and  school  system  could 
not  legally  reduce  the  student's  program  from  a  502.2  to 
502.1  prototype  without  parental  consent.   However,  the 
student  was  not  entitled  to  be  placed  in  12th  grade  regular 
English,  when  she  had  failed  to  pass  11th  grade  regular 
English,  pending  resolution  of  the  dispute.   The  school 
district  was  urged  immediately  to  develop  an  appropriate 
special  education  program,  meeting  procedural  requirements 
and  taking  into  consideration  the  student's  academic 
failures  in  the  prior  school  year. 
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COURT  CASE  NOTES 
Jeffrey  Carrinqton  v.  Commissioner  of  Education,  404  Mass.  290  (1988) 

SUMMARY  OF  THE  HOLDING 


On  March  13,  1989,  the  Massachusetts  Supreme  Judicial  Court 
decided  this  case,  involving  the  question  of  whether  parents  who 
placed  their  son  in  an  unapproved  residential  special  education 
school  were  prohibited  from  receiving  retroactive  reimbursement, 
after  the  Bureau  of  Special  Education  Appeals  had  ordered  the 
public  school  district,  prospectively,  to  place  the  student  in  an 
approved  residential  special  education  school,  which  provided  the 
same  type  of  special  education  services.    The  S.J.C.  held  that 
603  CMR  s.28.00,  p. 403. 3,  requiring  Bureau  hearing  officers  who  order 
day  or  residential  programs  to  make  such  placements  in  Department- 
approved  private  special  education  schools,  did  not  prohibit  an  award 
of  reimbursement  to  parents  who  placed  their  child  in  an  unapproved 
school,  if  the  Bureau  determines  that  the  unapproved  school  provided 
the  type  of  special  education  services  the  special  needs  child 
requires  and  the  unapproved  placement  is  found  to  be  "appropriate." 

BACKGROUND  OF  THE  CASE 

During  the  1980-1981  school  year,  Jeffrey,  a  special  needs  child 
diagnosed  as  autistic,  received  special  education  services  in  a 
substantially  separate  collaborative  program.   Disatisfied  with 
Jeffrey's  progress  in  the  collaborative  program,  Jeffrey's  parents 
rejected  the  IEP  for  the  1981-1982  school  year,  which  called  for  a 
continuation  of  the  same  program,  and  appealed  to  the  Bureau, 
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requesting  the  Bureau  to  order  the  East  Longmeadow  Public  Schools 
to  place  Jeffrey  in  a  residential  special  education  program. 

On  January  2,  1982,  following  the  last  day  of  hearing,  Jeffrey 
was  removed  from  the  public  school  program  and  placed  by  his  parents 
in  the  Devereaux  School  in  Scottsdale,  Arizona.   Devereaux  (Arizona) 
is  a  private  special  education  school,  but  it  was  not  approved  by  the 
Massachusetts  Department  of  Education.   On  March  19,  1982,  the  Bureau 
issued  a  decision  (BSEA  No.  4454)  finding  that  the  public  school 
program  offered  by  East  Longmeadow  was  "the  least  restrictive  adequate 
and  appropriate  placement"  for  Jeffrey. 

The  parents  appealed  to  the  State  Advisory  Commission  on  Special 
Education  (SAC).   On  July  13,  1982,  the  SAC,  after  concluding  the 
student  had  not  made  sufficient  progress,  reversed  the  hearing 
officer's  decision  and  remanded  the  case  to  the  Bureau  for  further 
hearing. 

After  holding  a  hearing  pursuant  to  the  SAC's  remand  order,  (BSEA 
No.  5203)  the  Bureau  in  April  1983  found  that  "Jeffrey  [was] 
entitled  ...  to  a  [residential]  placement  in  a  c.  766  approved 
educational  placement  that  provides  the  services  by  which  he 
progressed  in  his  Devereaux  (Arizona)  placement"  However,  the 
hearing  officer  denied  reimbursement  to  the  parents,  because  Devereaux 
(Arizona)  was  not  a  Chapter  766  approved  school,  citing  the  regulation 
which  states  that  a  "hearing  officer  may  not  specify  a  day  ...  or  a 
residential  school,"  unless  the  program  is  approved  by  the  Department. 

Following  the  April  1983  decision,  Jeffrey's  parents  removed  him 
from  Devereaux  (Arizona)  and  in  June  1983,  the  East  Longmeadow  Public 
Schools  placed  Jeffrey  in  an  approved  residential  special  education 
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program  in  Massachusetts.  The  parents  appealed  the  Bureau  decision 
to  Superior  Court,  seeking  judicial  review  of  the  decision,  insofar 
as  it  denied  reimbursement  to  them  for  the  Devereaux  (Arizona)  program. 

On  October  1,  1987,  the  Worcester  Superior  Court  upheld  the 
Bureau's  decision,  holding  that  under  the  Chapter  766  Regulations  the 
hearing  officer  had  no  authority  to  order  reimbursement  for  a 
placement  in  an  unapproved  special  education  school.   This  decision 
was  appealed  and  heard  on  direct  appellate  review  by  the  state  Supreme 
Judicial  Court.   The  SJC  reversed  the  Superior  Court  decision,  and 
ordered  the  case  remanded  to  the  Bureau  to  make  specific  findings  as 
to  whether  the  Devereaux  (Arizona)  program  was  an  "appropriate" 
placement  for  purposes  of  determining  entitlement  to  reimbursement. 

The  matter  is  currently  before  the  Bureau,  pursuant  to  the  SJC 
decision. 

PUFFER  V.  RAYNOLDS ,  F.  Supp.  ,  C.  A.  NO.  87-1325 

(D.  MA.  September  12,  1988) 

SUMMARY  OF  THE  HOLDING 

Puffer  v.  Ravnolds.  decided  by  federal  district  court  Judge  A. 
David  Mazzone,  on  September  12,  1988,  involved  the  right  of  Lynne  C. , 
formerly  a  student  in  the  Bedford  Public  Schools,  to  receive  special 
education  services  after  she  had  been  issued  a  high  school  diploma  by 
the  school  system.   Lynne  C.  and  her  mother  contended  that  Bedford  had 
conducted  special  education  evaluations  and  held  meetings  pursuant  to 
such  evaluations,  without  ever  providing  Lynne  with  an  individualized 
education  plan  (IEP)  or  making  a  finding  of  "no  special  needs,"  and 
had  failed  to  notify  her  or  her  mother  of  their  rights  under  G.L.  c. 
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71B  (Chapter  766)  or  the  Education  for  the__Handicapped  Act  (EHA) ,  20 
USC  s.1415.   They  asked  that  Lynne's  high  school  diploma  be  rescinded, 
that  she  receive  special  education  to  address  her  learning  disability, 
and  that  damages  be  awarded  under  Section  504  of  the  Rehabilitation 
Act  and  state  and  federal  Civil  Rights  Acts. 

The  court  held  that  Lynne  C.  was  entitled  to  receive  appropriate 
special  education  under  Chapter  766  and  the  EHA,  because  Bedford 
failed  to  develop  an  IEP  or  present  a  written  finding  of  "no  special 
needs"  on  two  separate  occasions  in  violation  of  the  Chapter  766 
Regulations.   Judge  Mazzone  found  that  these  "serious"  violations  of 
state  regulations  entitled  the  student  to  judicial  relief  under 
Chapter  766  and  the  EHA,  even  though  he  did  not  rescind  the  student's 
high  school  diploma,  which  he  found  to  be  "validly  issued."   Instead, 
the.  court  ordered  Bedford  to  provide  the  student  with  the  "remedial 
educational  services  equal  in  time  and  scope"  to  those  Lynne  would 
have  received  while  she  was  in  high  school,  if  the  appropriate 
procedures  had  been  followed.   The  court  dismissed  the  claims  under 
the  Civil  Rights  and  Rehabilitation  Acts. 

BACKGROUND  OF  THE  CASE 

Lynne  C.  attended  Bedford  Public  Schools  from  elementary  grades 
through  high  school.   In  1981  her  mother  referred  Lynne  for  an 
evaluation.   After  testing  was  completed,  a  meeting  was  held  and  notes 
of  the  meeting  prepared,  expressing  the  opinion  that  Lynne  did  not 
need  special  education.   No  formal  "Finding  of  No  Special  Needs," 
was  ever  sent  to  Mrs.  C.   In  1986,  Lynne's  senior  year  in  high  school, 
her  mother  again  requested  an  evaluation.   Although  Bedford  disputed 
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whether  the  reason  for  the  evaluation  request  was  actually  to  enable 
Lynne  to  receive  special  education  services,  Bedford  performed  the 
assessments  and  made  recommendations  for  special  education  services  on 
the  basis  of  the  evaluation.   It  did  not,  however,  prepare  an  IEP  for 
Lynne1 s  acceptance,  contending  that  Lynne  had  informally  indicated 
that  she  did  not  think  the  services  would  be  helpful.   Instead, 
Bedford  produced  a  "student  conference  report"  signed  by  the  Special 
Education  Director.   About  two  weeks  prior  to  high  school  graduation, 
Mrs.  C.  asked  that  Bedford  withhold  Lynne 's  high  school  diploma. 
After  some  discussions  of  the  request,  Mrs.  C.  was  notified  that 
Bedford  would  issue  the  diploma,  but  that  it  would  offer  a  post 
graduate  remedial  program  to  Lynne. 

In  August  1986,  Mrs.  C.  requested  a  hearing  before  the  Bureau. 
After  three  days  of  hearing,  the  hearing  officer  issued  her  decision 
finding  that  in  1981  Bedford  did  not  violate  state  regulations  by 
failing  to  issue  a  finding  of  "No  Special  Needs,"  but  that  Bedford's 
actions  in  1986  violated  procedural  requirements  of  Chapter  766. 
However,  she  went  on  to  find  that  those  violations  were  not  "outcome 
determinative,"  because  Lynne  was  offered  the  same  services  she  would 
have  received,  if  Bedford  had  prepared  an  IEP.   The  hearing  officer 
did  not  rescind  the  high  school  diploma,  determining  that  it  was 
"validly  issued."  The  Bureau  decision  was  appealed  to  the  State 
Advisory  Commission  for  Special  Education  (SAC) ,  which  on  April  1987 
overturned  the  Bureau  decision  and  ordered  Bedford  to  rescind  the 
diploma  and  provide  appropriate  special  education  services.   The  SAC 
decision  was  appealed  by  Bedford  to  the  federal  district  court. 

In  reaching  his  decision,  Judge  Mazzone  rejected  the  hearing 


-43- 


officer1 s  finding  that  the  procedural  violations  were  not  "outcome 
determinative,"  stating  that  "the  failure  of  the  school  personnel  to 
follow  the  clear  command  of  state  regulations  [could  not]  be  so 
lightly  excused."  Thus,  even  though  Judge  Mazzone  agreed  that  Lynne 
C.'s  diploma  was  validly  issued,  he  found  that  she  was  still  eligible 
to  receive  the  special  education  services  which  she  had  been  denied. 

In  addition  to  the  findings  regarding  provision  of  appropriate 
special  education  to  Lynne  C. ,  Puffer  v.  Ravnolds  also  addressed  the 
legality  of  Massachusetts  two-tiered  state  hearing  process,  under 
G.L.c.  7 IB,  s.3,  which  provides  that  parents  aggrieved  by  Bureau 
decisions  must  appeal  to  the  SAC.   Bedford  challenged  the  authority 
of  the  SAC  to  review  Bureau  decisions,  arguing  that  a  two-tier  state 
hearing  process  violates  the  due  process  procedures  of  the  EHA. 
Judge  Mazzone  concurred  with  Bedford's  argument  finding  "that  the 
state  practice  of  requiring  a  two-step  appeal  before  filing  in 
federal  court  violates  federal  law,"  as  set  out  in  20  USC  s. 1415(c). 
The  court  determined  that  the  Bureau  "is  the  only  state  body  that 
should  consider  appeals."  Accordingly,  Judge  Mazzone  treated  the 
district  court  proceedings  as  an  appeal  from  the  Bureau  hearing 
officer's  decision. 

Puffer  v.  Ravnolds  is  currently  pending  before  Judge  Mazzone  on 
the  plaintiff's  motions  for  reconsideration. 
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PLACEMENTS  ORDERED 
IN  BUREAU  DECISIONS 


TYPE  OF  PLACEMENT 


SCHOOL  YEAR 


85-86 


86-87 


87-88 


88-89* 


PUBLIC  SCHOOL 


-502.1 
class) 
-502.2 
-502.3 
-502.4 


(modified  regular 


(no  more  than  25%  out) 
(up  to  65%  out) 
(more  than  60%  out) 
~502,4(i)  (collaborative/ 
separate  public  program) 
-502.8  (public  pre-school 
program  8(b)  or  8(c) 
-502.9  (diagnostic  placement) 
Additional  Services 
Compensatory  Services 
Reinstatement  to  school 
Summer  Program  only 

PRIVATE  SCHOOL 


1 

4 

6 

25 


1 
1 
2 
0 
0 
0 


1 
2 
3 

13 


2 

3 
1 
0 
0 
0 


1 

2 

1 
11 


0 

1 

5 

1 
1 
0 


0 
3 
4 
8 


0 

1 
1 
1 
0 
1 


Day  School  (502.5)  26 

Residential  School  (502.6)  12 

502.8(c)  (Private  Preschool)  1 

Prototype  502.11(b)  0 

SPECIAL  EDUCATION  SERVICES 
DENIED 

No  Special  Needs  1 

Denied  Compensatory  Services  0 

OTHER 


17 

18 

8 

10 

3 

1 

1 

3 

1 

0 

2 

1 

1 

0 


0 

1 


2 
0 


No  standing  to  bring  hearing 
or  claim  dismissed  0 


Findings  relative  to 
attorneys'  fees 

Total  No.  of 
Decisions 


0 


85 


55 


54 


36 


Partial  year 


yu- 
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